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§785.12

will include any written stipulations or
agreements made by the parties.

§785.12 Hearings.

(a) Scheduling. Upon receipt of a valid
request for a hearing, the ALJ shall, by
agreement with all the parties or upon
notice to all parties of at least 30 cal-
endar days from the date of receipt of
a request for a hearing, schedule a
hearing. All hearings will be held in
Washington, DC, unless the ALJ deter-
mines, for good cause shown, that an-
other location would better serve the
interest of justice.

(b) Hearing procedure. Hearings will
be conducted in a fair and impartial
manner by the ALJ. All hearings will
be closed, unless the ALJ for good
cause shown determines otherwise. The
rules of evidence prevailing in courts of
law do not apply, and all evidentiary
material deemed by the ALJ to be rel-
evant and material to the proceeding
and not unduly repetitious will be re-
ceived and given appropriate weight,
except that any evidence of settlement
which would be excluded under Rule 408
of the Federal Rules of Evidence is not
admissible. Witnesses will testify
under oath or affirmation, and shall be
subject to cross-examination.

(c) Testimony and record. (1) A ver-
batim record of the hearing and of any
other oral proceedings will be taken by
reporter or by electronic recording, and
filed with the ALJ. If any party wishes
to obtain a written copy of the tran-
script, that party shall pay the costs of
transcription. The parties may share
the costs if both want a transcript.

(2) Upon such terms as the ALJ
deems just, the ALJ may direct that
the testimony of any person be taken
by deposition and may admit an affi-
davit or report as evidence, provided
that any affidavits or reports have
been filed and served on the parties suf-
ficiently in advance of the hearing to
permit a party to file and serve an ob-
jection thereto on the grounds that it
is necessary that the affiant or declar-
ant testify at the hearing and be sub-
ject to cross-examination.

(d) Failure to appear. If a party fails
to appear in person or by counsel at a
scheduled hearing, the hearing may
nevertheless proceed. The party’s fail-
ure to appear will not affect the valid-
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ity of the hearing or any proceeding or
action taken thereafter.

§785.13 Procedural stipulations.

Unless otherwise ordered and subject
to §785.14 of the APR, a written stipu-
lation agreed to by all parties and filed
with the ALJ will modify the proce-
dures established by this part.

§785.14 Extension of time.

The parties may extend any applica-
ble time limitation by stipulation filed
with the ALJ before the time limita-
tion expires, or the ALJ may, on the
ALJ’s own initiative or upon applica-
tion by any party, either before or
after the expiration of any applicable
time limitation, extend the time, ex-
cept that the requirement that a hear-
ing be demanded within 15 calendar
days, and the requirement that a final
agency decision be made within 60 cal-
endar days, may not be modified.

§785.15 Post-hearing submissions.

All parties shall have the oppor-
tunity to file post-hearing submissions
that may include findings of fact and
conclusions of law, supporting evidence
and legal arguments, exceptions to the
ALJ’s rulings or to the admissibility of
evidence, and orders and settlements.

§785.16 Decisions.

(a) Recommended decision and order.
After considering the entire record in
the case, the ALJ will issue a rec-
ommended decision based on a prepon-
derance of the evidence. The decision
will include findings of fact, conclu-
sions of law, and a decision based
thereon as to whether the respondent
has violated the Act. If the ALJ finds
that the evidence of record is insuffi-
cient to sustain a finding that a viola-
tion has occurred with respect to one
or more allegations, the ALJ shall
order dismissal of the allegation(s) in
whole or in part, as appropriate. If the
ALJ finds that one or more violations
have been committed, the ALJ shall
issue an order imposing administrative
sanctions.

(b) Factors considered in assessing pen-
alties. In determining the amount of a
civil penalty, the ALJ shall take into
account the nature, circumstances, ex-
tent and gravity of the violation(s),
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